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OPINION
|. Background

Thisis the second time this case has reached this court on appeal. The issues presented in
the first appeal are intertwined with those presented thistime. In the first appeal, this court stated
the following, which remains useful as introductory background for the present appeal :

This appeal concerns two separate suits filed in the Chancery Court

for Campbell County in connection with the administration of the
Estate of Lowell Frazier. The first suit was brought by Sam Lough,
individually, and a so, along with hiswife, Debbie Lough, as parents
and guardians of Matthew Lough, and Darryl Herron and Elizabeth
Herron, as parents and guardians of Chelsea Herron. It sought to
establish alost or [spoliated] will of Mr. Frazier, which was dated
January 30, 1998 (“the first will”). The second suit was brought by
Matthew Lough and Chelsea Herron by and through their guardian
ad litem[Attorney Johnny V. Dunaway], appointed in the first case,
contesting a later will dated May 24, 2000 (“the second will”). The
cases were consolidated below and the suit seeking to establish the
first will wastried first. Under an agreement of the parties, the first
case must be decided in favor of the minors before they would have
standing to contest the second will. After aplenary trial ajury found
asto thefirst case that the Plaintiffs proved by clear and convincing
evidencethat Lowell Frazier did not destroy thefirst will. Thereupon,
the second trial was had beforethe samejury, which found against the
second will on the ground that due execution was not proved and that
Glenda Faye Smith, who was the sole beneficiary of the second will,
and at the time it was executed was attorney-in-fact for Mr. Frazier,
did not overcome the presumption of undue influence over Mr.
Frazier by clear and convincing evidence. . .We find that the Court
wasinerror in not directing averdict in her favor in thelost will case
and reverse the judgment rendered therein. This results in the
Plaintiffs not having standing to pursue the second case, which is
reversed and dismissed.

InreEstateof Frazier, No. E2002-01203-COA-R3-CV, 2003 WL 22046165 at * 1, 2003 Tenn. App.
LEXIS 598 (Tenn. Ct. App. E.S., Aug. 27, 2003)(“Frazier 1").

In Frazier |, the court concluded that the plaintiffsin the lost will case, the Loughs and the
Herrons, did not present proof sufficient to rebut the presumption that Mr. Frazier had destroyed his
first will, and therefore reversed thejury verdict and dismissed the case. 1d. at *6-7. Consequently,
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the Frazier | court held that the minor plaintiffs, Matthew Lough and Chelsea Herron, did not have
standing to contest Mr. Frazier’ s second will, of which Glenda Faye Smith wasthe sole beneficiary.
Id. Although the Supreme Court initially granted permission to appeal Frazier |, after considering
the record, briefs and oral argument, the Court concluded the appeal was “improvidently granted”
and dismissed the appeal. In re Estate of Frazier, No. E2002-01203-SC-R11-CV, 2004 Tenn.
LEXIS 827 (Tenn. Sept. 13, 2004).

After the mandatein Frazier | had issued, and upon remand, Attorney Johnny V. Dunaway,
who had been appointed guardian ad litem and had brought the unsuccessful will contest action on
behalf of the minor plaintiffs, moved the trial court for a guardian ad litem fee in the amount of
$82,925." When it became apparent to Ms. Smith that Attorney Dunaway was requesting the trial
court to assess hisfee against her asadiscretionary cost, she vehemently opposed the motion. Also
after remand, Ms. Smith filed, on three separate occasions, amotion for sanctions against Attorney
Dunaway, aleging violations of Tenn. R. Civ. P. 6 and 11. Thetrial court dismissed the motions
for sanctions, stating ssmply that it found them “to be without merit.” The trial court entered an
order granting Attorney Dunaway aguardian ad litemfeein amount of $82,925, and ruling that “the
Judgment for payment of theattorney feesisassessed one-half or $41,462.50 agai nst Sam L ough and
Libby Herron and one-half or $41,462.50 against Glenda Faye Smith and the Estate of Lowell
Frazier.”

On February 9, 2005, Attorney Dunaway filed a complaint on behalf of Gail Peine, Mr.
Frazier’ s niece, to contest the will of Mr. Frazier dated May 24, 2002, which had been admitted to
probate in common form on December 6, 2004. In response, Ms. Smith filed a motion to dismiss
the will contest action, aleging that “this matter has been previously adjudicated through
proceedingsinthetrial court, Tennessee Court of Appealsand Tennessee Supreme Court.” Thetrial
court denied Ms. Smith’s motion to dismiss Ms. Peine’ s complaint to contest the will. After Ms.
Smith filed her notice of appeal, thetrial court entered an order holding that the will contest filed by
Ms. Peine “is anew action” and directing the Campbell County Chancery Court Clerk to assign a
new and separate docket number to Ms. Peine's will contest action. The trial court granted Ms.
Smith permission to seek an interlocutory appeal of this order, and this court denied interlocutory
review.

[1. I'ssues Presented
Ms. Smith appedls, raising the following issues, as restated:

(1) Whether the trial court erred in failing to dismiss the will contest action filed by Ms.
Peine.

Initsjudgment in Frazier |, prior to the first appeal, the trial court had approved Mr. Dunaway’s request for
aguardian ad litem fee in this amount, so this motion was stated to be a “renewal” of his motion for fee.
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(2) Whether thetrial court erredinawarding aguardian ad litemfeein the amount of $82,925
and assessing one-half of that fee against the prevailing party, Ms. Smith, and against the estate of
Lowell Frazier.

(3) Whether the trial court erred in failing to sanction Attorney Dunaway for the alleged
violations of Tenn. R. Civ. P. 6 and 11.

[11. Denial of Motion to Dismiss

Wenoteinitialy that, generally speaking, only final judgments are appeal able as amatter of
right. Tenn. R. App. P. 3(a); Inre Estate of Henderson, 121 S.\W.3d 643, 645 (Tenn. 2003). A final
judgment is one that resolves all the issuesin acase, leaving nothing else for the further judgment
of the court. Henderson, 121 S.W.3d at 645; Richardson v. Tennessee Bd. of Dentistry, 913 S\W.2d
446, 460 (Tenn. 1995). “[T]he denial of amotion to dismiss does not end alawsuit or constitute a
final judgment.” Richardson, 913 SW.2d at 460. Thus, the issue of whether the trial court erred
in denying Ms. Smith’s motion to dismiss Ms. Peine’ s will contest action is not appeal able as of
right under Tenn. R. App. P. 3(a), and we therefore dismiss the appeal asto thisissue.

V. Guardian Ad Litem Fee as Discretionary Cost

Regardingthetrial court’ sdecisionto award theguardian ad litemfeeasadiscretionary cost,
Tenn. R. Civ. P. 54.04 includes such a fee as “alowable only in the court’s discretion.” Our
Supreme Court has stated as follows regarding the standard of review of such a decision:

Asisindicated by thelanguage of the Rule [54.04], “[t]rial courtsare

afforded agreat deal of discretionwhen consideringwhether to award
costs,” see, eg., Mix v. Miller, 27 SW.3d 508, 516
(Tenn.Ct.App.1999), and “the trial judge may apportion the costs
between thelitigantsas, in[hisor her] opinion, the equitiesdemand,”
Perduev. Green Branch Mining Co., 837 S.W.2d 56, 60 (Tenn.1992)
(citing Tenn.Code Ann. 8 20-12-119 (1980)). Consequently,
“appellate courts are generally disinclined to interfere with a trial
court's decision in assessing costs unless there is a clear abuse of
discretion.” Id. An abuse of discretion occurs when the court either
applies an incorrect legal standard or reaches a clearly unreasonable
decision, thereby causing an injustice to the aggrieved party. See
Eldridgev. Eldridge, 42 SW.3d 82, 85 (Tenn.2001) (citing State v.
Shirley, 6 SW.3d 243, 247 (Tenn.1999)).

Woodlawn Memorial Park, Inc. v. Keith, 70 SW.3d 691, 697-98 (Tenn. 2002).



Ms. Smith argues on appeal that “thetrial court erred in awarding attorney fees, disguised
as guardian ad litem fees, against the prevailing party.” In support of her argument, Ms. Smith
referencesthe principleknown asthe American Rule, firmly established in thisstate, which provides
that “litigants must pay their own attorney’s fees unless there is a statute or contractual provision
providing otherwise.” Taylor v. Fezell, 158 S.W.3d 352, 359 (Tenn. 2005). Ms. Smith also cites
Tenn. R. Civ. P. 54.04(1), which statesthat “[ c] osts. . .shall be allowed to the prevailing party unless
the court otherwise directs. . .” [Emphasisadded]. Ms. Smith takesthe position that thetrial court
“applied an incorrect legal standard” in awarding ad litem fees against her as the prevailing party,
and that a court may never award ad litem fees against a party who prevails in the underlying
litigation. We do not agree with this position. We do, however, agree with Ms. Smith that thetrial
court should not have awarded guardian ad litemfees against her under the particular circumstances
of this case.

Rule 54.04 clearly authorizes a court to award a reasonable ad litem fee as a discretionary
codt, stating as follows in relevant part:

(1) Costsincluded in the bill of costs prepared by the clerk shall be

allowed to the prevailing party unlessthe court otherwise directs, but
costs against the state, its officers, or its agencies shall be imposed
only to the extent permitted by law.

(2) Costs not included in the bill of costs prepared by the clerk are
allowableonlyinthecourt'sdiscretion. Discretionary costsallowable
are: reasonabl e and necessary court reporter expensesfor depositions
or trials, reasonabl e and necessary expert witnessfeesfor depositions
(or stipulated reports) and for trials, reasonable and necessary
interpreter fees for depositions or trials, and guardian ad litem fees;
travel expenses are not allowable discretionary costs.

[Emphasis added]; see also Lock v. National Union Fire Ins. Co., 809 S.W.2d 483, 489-90 (Tenn.
1991). Further, Tenn. R. Civ. P. 17.03 provides that “[t]he court may in its discretion allow the
guardian ad litem areasonable fee for services, to be taxed as costs.”

A review of the casdlaw interpreting Tenn. R. Civ. P. 54.04 and examining awards of
discretionary costs reveals that while the general rule isthat such costs may be awarded only to the
prevailing party, Tennessee courts have, in an apparent exception to the general rule, awarded
guardian ad litem fees, or a portion of them, against a prevailing party.

Clearly, it is awell-established principle in our jurisprudence that courts should generally
only award discretionary coststo aparty that has prevailedintheunderlyinglitigation. The Supreme
Court pointed to this general principle in 1919 when it stated, “We are of the opinion that the
chancellor erred in taxing [defendant] J.H.W. Steele Company with any part of the costs of the
cause, for the reason that from the record disclosures it could not be held liable for anything. It
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follows, therefore, as a matter of course, that it should not have been burdened with costs.” Ellett
v. Embury & Maury, 217 SW. 818, 821 (Tenn. 1919). More recently, the Court has stated that
“[pJursuant to Tenn.R.Civ.P. 54.04(2), costsareallowableto the prevailing party, inthetrial court’s
discretion, against the losing party or parties.” Hollingsworthv. S& W Pallet Co., 74 SW.3d 347,
358 (Tenn. 2002).

In Perdue v. Green Branch Mining Co., Inc., 837 SW.2d 56 (Tenn. 1992), the Supreme
Court was presented with the question of whether the tria court erred in assessing a guardian ad
litem fee against the workers' compensation death benefit award to the decedent’ s children, rather
than against the defendant. The Court, in reversing thetrial court’ s decision, applied a“prevailing
party” analysis, stating:

Accordingly, it is clear that guardian ad litem fees can be taxed as
discretionary costs under Tenn.R.Civ.P. 54.04. The only issue
remaining is whether the guardian ad litem's fee should be assessed
as discretionary costs in this case. We conclude that it would be
equitable to assess the guardian ad litem's fee as costs against the
defendant. We have upheld commutation of 60 percent of the award,
whichwill be used to build ahouse for the benefit of the plaintiff and
her children. Accordingly, we find the family to be a “prevailing
party” within the meaning of Tenn.R.Civ.P. 54.04, and assess the
guardian ad litem's fee as discretionary costs against the defendant.

Perdue, 837 SW.2d at 61.

Our courts have stated and applied the general rule that a party must show, among other
things, that it is the prevailing party in order to be awarded discretionary costs, on a number of
occasions. Waggoner Motors, Inc. v. Waverly Church of Christ, 159 S.W.3d 42, 65 (Tenn. Ct. App.
2004)(“ A party seeking discretionary costscan carry itsburden by filing atimely, properly supported
motion demonstrating (1) that it is the prevailing party. . .”); Massachusetts Mut. Life Ins. Co. v.
Jefferson, 104 S.W.3d 13, 33 (Tenn. Ct. App. 2002); Russell v. Brown, No. E2004-01855-COA-R3-
CV, 2005 WL 1991609 at *11 (Tenn. Ct. App. E.S., Aug. 18, 2005); Sandersv. Gray, 989 SW.2d
343, 345 (Tenn. Ct. App. 1998); McCoy v. McCoy, No. 03A01-9604-CH-00143, 1996 WL 599703
a *7 (Tenn. Ct. App. E.S., Oct. 21, 1996)(upholding “the trial court’s assessment of all costs,
including the guardian ad litem fees, against Father [the non-prevailing party]”).

Additionally, this court has on at least two occasions vacated or reversed an award of
discretionary costs where the recipient was no longer the prevailing party on appeal. Addaman v.
Lanford, 46 S.W.3d 199, 205 (Tenn. Ct. App. 2000); Rawlings v. John Hancock Mut. LifeIns. Co.,
78 SW.3d 291, 302 (Tenn. Ct. App. 2001).



However, when faced with the issue of assessing the fee of a guardian ad litem as a
discretionary cost, Tennessee courts have on anumber of occasions approved the awarding of afee
against the winner of the litigation, or split the fee between prevailing and non-prevailing parties,
when the particular circumstances and equities of the case demand such aresult. The seminal case
in thisareais Runions v. Runions, 207 SW.2d 1016 (Tenn. 1948), where the Court was asked to
determine the ownership interests in aparcel of rea estate previously owned by the decedent, Mr.
Runions. ThepartieswereMr. Runions widow (plaintiff), and his seven-year-old son by aprevious
wife (defendant). The Court found in favor of the widow, but assessed the guardian ad litem fees
against her, stating:

The question of adjudging costs is a matter within the reasonable

discretion of the Court. This proceeding was had for the benefit of
these appellants. They should pay all costs in al Courts. The
appointment of a guardian ad litem to represent the infant was
necessary in order that appellants ownership of this land might be
determined. There is no one other than these appellants, for whose
benefit these proceedings were had, to pay this guardian ad litem fee
for services of which they received the benefit. It is ordered that this
fee be treated as a part of the costs adjudged against the appellants
and the causeis remanded for the ascertai ning by proper proceedings
asto the amount of this compensation.

Runions, 207 S.W.2d at 1019.

Since Runions, the courts in several cases have reached a similar result when the equities
required it. See Harrisv. Bittokofer, 562 S.W.2d 815, 817-18 (Tenn. 1978); Dockery v. Dockery,
559 S.W.2d 952, 956 (Tenn. Ct. App. 1977); Webb v. Webb, 675 S.W.2d 176, 177 (Tenn. Ct. App.
1984); Berger v. O’ Brien, No. W1999-00861-COA-R3-CV, 2001 WL 792642 at * 4 (Tenn. Ct. App.
W.S., July 11, 2001); Brownv. Brown, No. 02A01-9709-CV-00228, 1998 WL 760935 at * 10 (Tenn.
Ct. App. W.S,, Nov. 2, 1998); Townshend v. Bingham, No. 02A01-9801-CV-00019, 1999 WL
188290 at *7 (Tenn. Ct. App. W.S,, Apr. 6, 1999); Woolsey v. McPherson, No. 02A01-9706-JV -
00125, 1998 WL 760950 at *5 (Tenn. Ct. App. W.S., Nov. 2, 1998).

In each of these cases, however, the courts have found particular reasons why equity upheld
a departure from the general practice of awarding discretionary costs to a prevailing party. In
Runions, for instance, the Court pointed out that the “ sole defendant” was a seven-year-old boy, and
that therewas no one el se but the plaintiffsto pay for the fee of the guardian ad litem, who the Court
found had provided avauable service. Runions, 207 S\W.2d at 1019. The Dockery court, reversing
thejudgment of thetrial court assessing ad litemfees against adefendant doctor in an early right-to-
diedeclaratory judgment case, noted that the defendant was certainly “ bound by hisHippocratic oath
and possibly hisindividual senseof morality to continue hisattempt to maintain Mrs. Dockery’slife
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by the medical means at his disposal,” and found it unfair for him to be charged the discretionary
costs. Dockery, 559 SW.2d at 956. Inseveral of theabove-cited cases, theissue presented involved
apotential change of custody from one parent to the other, and the court found, among other things,
that the guardian ad litem had provided a valuable service for the minor child. Brown, 1998 WL
760935 at * 10 (noting that the non-prevailing father’ s modification petition “was prompted at | east
in part by legitimate concerns for [the child’'s] welfare”); Townshend, 1999 WL 188290 at *7,
Woolsey, 1998 WL 760950 at *5. The Woolsey court stated that “the relative wealth of the parties.
. .Is one factor to be considered,” and upheld the ad litem fee award against the prevailing party
because, among other reasons, his* resources arefar more extensive than those of [the mother].” Id.

In this case, we do not believe the equitable factors are present as in the cases cited and
discussed above. This appea presents the unusual posture of a guardian ad litem having brought
aseparate and individual will contest action on behalf of minor children, as plaintiffs, and acting as
their attorney, when an earlier and similar (albeit not identical) action had been brought on the
children’s behalf by their respective parents, astheir legal guardians. The actions, one to establish
alost or spoliated will and the other, the will contest brought by the guardian ad litem, both arose
from the administration of Lowell Frazier’s estate and were consolidated at thetrial level. Frazier
I, 2003 WL 22046165at *1. Asnoted, the Frazier | court dismissed the will contest dueto lack of
standing on the part of the minor plaintiffs. Id.

While we do not hold it was an abuse of discretion for the trial court to have appointed a
guardian ad litem, see Anderson v. Memphis Housing Authority, 534 SW.2d 125, 129 (Tenn. Ct.
App. 1975) and Gann v. Burton, 511 SW.2d 244, 247 (Tenn. 1974), it is not apparent that such an
appointment was necessary in the present case. The parents of both minor children were actively
involved in thelitigation of this case, on behalf of their wards; in fact, Darryl and Elizabeth Herron
brought their action solely on behalf of their daughter Chelsea as her parents and guardians.

In filing acomplaint and bringing a separate action on behalf of the children, the guardian
ad litemstepped outsidethetraditional boundsof therole afforded to guardiansad litem. InKeisling
v. Keisling, the court stated thefollowing regarding therole of aguardian ad litem, ascontrasted with
an attorney ad litem:

Therole of the guardian ad litem, whether attorney or non-attorney,

should be the same---to protect the child's interest and to gather and
present factsfor the court's consideration. Therole of the attorney ad
litem, however, should bethat of any other attorney---to represent and
advocate the child's interests before the court, including the calling
and cross-examining of witnesses, etc. The guardian ad litem may
testify, the attorney ad litem should not. The guardian ad litem is
guided by the child's best interest, irrespective of the child's wishes;
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the attorney ad litem should advocate the wishes of the client,
assuming the child is sufficiently mature to make such a decision.
Unfortunately, Tennessee does not have a statute that clarifies the
different roles of the guardian ad litem and the attorney ad litem.
Consequently, the roles have been blurred, especially when an
attorney is appointed as aguardian ad litem.

Keigling v. Keisling, No. M2003-02483-COA-R3-CV, 2005 WL 3193695 at *23 (Tenn. Ct. App.
W.S., Nov. 29, 2005), quoting Richards on Tennessee Family Law § 8-7, at 232 (2™ ed. 2004);
accord Tomsv. Toms, No. W2003-01259-COA-R3-CV, 2005 WL 2454069 at *4-5 (Tenn. Ct. App.
W.S., Oct. 4, 2005)(“A guardian ad litem is not an attorney for the child, but an officer appointed
by the court to assist in properly protecting the child’ sinterests”).

The Keisling court continued its analysis with the following pertinent comments:

As in this case, the purpose for which a guardian ad litem is

appointed must frequently be vaguein order to afford the guardian ad
litem the leeway to investigate and determine where the best interest
of the children lie. It is often a difficult and delicate task, and the
person appointed is frequently someone in whom thetrial judge has
some confidence. Doing the job well can sometimes unavoidably
entail work that turns out to be unnecessary or duplicative of work
done by the parties attorneys.

By the same token, however, the breadth of the discretion afforded a
guardian ad litem to determine the duties which are necessary hasthe
potential to lead to abuse of that discretion, aswhere the guardian ad
litem undertakestasks or assumesarolethat isoverly-expansive, not
useful, or otherwiseinappropriate. Therefore, the court must exercise
supervisory authority over eventhe guardian ad litem, and the parties
should not be required to pay the guardian's fees for work that was
inappropriateor not useful. Thisshould not, however, bejudged with
the benefit of hindsight, but rather from the perspective of aguardian
who may not be able to determine what tasks are necessary until he
has undertaken substantial investigation.

Keisling, 2005 WL 3193695 at * 24 (footnote omitted).

The language of Tenn. R. Civ. P. 17.03 further supports the view that the actions taken by
the guardian ad litemin this case in acting as the childrens’ attorney were overly expansive. That
rule states as follows:



Whenever aninfant or incompetent person has arepresentative, such

as a general guardian, conservator, or other like fiduciary, the
representative may sue or defend on behalf of the infant or
incompetent person. If aninfant or incompetent person does not have
aduly appointed representative, or if justice requires, he or she may
sue by next friend. The Court shall at any time after the filing of the
complaint appoint a guardian ad litem to defend an action for an
infant or incompetent person who does not have a duly appointed
representative, or whenever justice requires. The court may in its
discretion allow the guardian ad litem a reasonable fee for services,
to be taxed as costs.

[Emphasisadded]. The Supreme Court hasrecognized that the phrasein therule“whenever justice
requires’ placeswithin thetrial court’s sound discretion the question of appointment of aguardian
ad litem. Gannv. Burton, 511 S.\W.2d 244, 246 (Tenn. 1974). However, the plain language of Rule
17.03 anticipates that the customary and usual circumstance where the appointment of a guardian
ad litemisappropriate under the ruleiswhen an infant or incompetent person “ does not have aduly
appointed representative,” and the guardian ad litem is appointed “to defend” an action “ after the
filing of the complaint.” In the present case, the guardian ad litem filed the complaint himself and
prosecuted the action on the minor plaintiffs behalf. Moreover, the minors parents were aive,
available, and actively involvedintaking legal action on behalf of their children, with theaid of their
own legal counsd.

Under the foregoing analysis, we hold that the equities and particular circumstances of this
case do not support an award of guardian ad litemfees, asdiscretionary costs, against the prevailing
party, Ms. Smith, and against theestate. An application of the exception to both the American Rule
and the Tenn. R. Civ. P. 54.04 principle that discretionary costs are generally not awarded against
the prevailing party is not warranted in this case. While the zeal of the guardian ad litem in
representing the interests of the minor children, and histhoroughnessin his representation of them,
isimpressive, for the aforementioned reasons, we believe it was error for the trial court to have
required Ms. Smith and the estate to pay for them.

Both Tenn. R. Civ. P. 17.03 and 54.04 require that aguardian ad litem fee, to be properly
approved by the court, bereasonable. Perduev. Green Branch Mining Co., Inc., 837 S.W.2d 56, 60-
61 (Tenn. 1992); Waggoner Motors, Inc. v. Waverly Church of Christ, 159 SW.3d 42, 65 (Tenn.
Ct. App. 2004). Inthis case, Attorney Dunaway filed an affidavit in support of his motion for ad
litem fees, listing the legal services performed from the date of appointment through the entry of
judgment. According to hisaffidavit, he spent atotal of 265.5 hourson the case. Thefeefor these
services approved by thetrial court, $82,925, thus amountsto an approximaterate of $312 per hour.

In Keidling, the western section of this court, noting that “in Tennessee caselaw, the
reasonabl eness of guardian ad litem fees has rarely been in dispute,” stated as follows:
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In Tennessee, to determine whether requested attorney's fees are

reasonable, atria court normally considersthefactorsenumeratedin
Connors v. Connors, 594 SW.2d 672, 677 (Tenn.1980), and in
Tennessee Supreme Court Rule 8, Rule of Professional Conduct
(“RPC”) 1.5. The factors set out in Connors include: the time
devoted to performing thelegal service; thetimelimitationsimposed
by the circumstances; the novelty and difficulty of the questions
involved; the skill requisite to perform thelegal service properly; the
fee customarily charged in the locality for similar services; the
amount involved and the results obtained; and the experience,
reputation, and ability of the lawyer performing the legal service.
Connors, 594 SW.2d at 676. Supreme Court Rule 1.5 lists similar,
but not identical, criteria

(a) A lawyer's fee and charges for expenses shall be reasonable. The
factors to be considered in determining the reasonableness of a fee
include the following:

(1) The time and labor required, the novelty and difficulty of the
guestionsinvolved, and the skill requisiteto perform thelegal service
properly;

(2) Thelikelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by thelawyer;
(3) Thefeecustomarily chargedinthelocality for smilar legal services,
(4) The amount involved and the results obtained;

(5) Thetimelimitationsimposed by theclient or by thecircumstances;
(6) Thenatureand length of the professional relationship withtheclient;
(7) The experience, reputation, and ability of the lawyer or lawyers
performing the services;

(8) Whether the feeis fixed or contingent;

(9) Prior advertisements or statements by the lawyer with respect to
the fees the lawyer charges; and

(10) Whether the fee agreement isin writing.

Keisling, 2005 WL 3193695 at * 24.

In Harris v. Bittikofer, the Supreme Court noted an additional factor to be considered in
awarding ad litem fees:

One of the principles that must predominate when a court is called

upon to adjudicate compensation for legal services rendered by
solicitors and guardians ad litem is that the fee must not be out of
proportion to the value of the property involved in thelitigation. It is

-11-



intolerable to allow the property that is the subject of litigation to be
devoured by attorney's fees.

Harris, 562 S\W.2d at 818. The Harris Court found that “the fee awarded was excessive” and
remanded for determination of an appropriate fee. 1d.; See also Perdue, 837 SW.2d at 61
(remanding “for an examination of the reasonableness of the attorneys fee awarded to plaintiff’s
attorneys’). Under the circumstances of this case, we do not find that a guardian ad litem fee of
$82,925, at an hourly rate of $312, wasreasonabl e, and we remand for consideration of areasonable
feein light of the factors enumerated in Keisling and this opinion.

V. Sanctions

Ms. Smith appealsthetrial court’s dismissal of her motions for sanctions against Attorney
Dunaway pursuant to Tenn. R. Civ. P. 6 and 11.> This court reviews the trial court’s decision
whether to impose sanctions under an abuse of discretion standard. Andrewsv. Bible, 812 SW.2d
284 (Tenn. 1991); Stigall v. Lyle, 119 SW.3d 701, 706 (Tenn. Ct. App. 2003). The trial court’s
decisionregarding sanctionsis*entitled to great weight on appeal.” Stigall, 119 S\W.3d at 706; Krug
v. Krug, 838 SW.2d 197, 205 (Tenn. Ct. App. 1992).

Ms. Smith’ sfirst motion alleged that Attorney Dunaway violated Tenn. R. Civ. P. 11infiling
his motion for guardian ad litem fees. Rule 11 requires that the claims, defenses, and other legal
contentions contained in a document presented to the court be “warranted by existing law or by a
nonfrivolous argument for the extension, modification, or reversal of existing law or the
establishment of new law.” In her motion, Ms. Smith argues that “[t]hereis no statutory authority,
case precedent or any other authority which could reasonably be deemed to allow recovery of
attorney fees by alosing party against aprevailing party.” Asisseen from thediscussionin Section
IV above, this contention is without merit.

Ms. Smith’s third motion for sanctions stated in relevant part as follows:

When this case was called for hearing of the motions on March 28,
2005, the Court inquired as to what motions were to be heard.
Attorney Dunaway informed the Court that in addition to motions
previoudy scheduled to be heard, he had a motion for default
judgment.

Undersigned counsel for [Ms. Smith] advised that he had not been
served with any such motion. Attorney Dunaway asserted in the

2M s. Smith filed atotal of three motionsfor sanctions, each of which was denied by the trial court. In her brief,
she states that she “elects to abandon any appeal as to the second motion for sanctions,” so we address the issues raised
by her first and third motions for sanctions.
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presence of the Court that it had been served at the time his prior
motionswere served. The prior motionsto which reference Attorney
Dunaway made were filed with the Court on February 9, 2005.

After a short further discussion, the Court, with specia Judge
William H. Inman presiding in lieu of Chancellor White, concluded
that he should not hear any of the motions. Upon the return of
undersigned counsel to his office, he found the motion for default
judgment which was in the mail received on March 28, 2005.
Although the date of March 16, 2005, is both affixed to the letter and
to the Certificate of Service, the motion and | etter were not mailed to
undersigned counsel until March 23, 2005.
Counsel for [Ms. Smith] thereafter inquired of the office of the Clerk
and Master asto when this motion wasfiled with the Court. Counsel
was informed that the filing date was March 22, 2005.

Rule 6.04, Tenn. R. Civ. P., provides that a “written motion, other
than one which may be heard ex parte, and notice of the hearing
thereof shall be served not later than five (5) days before the time
specified for the hearing” subject to exceptions not here applicable.
Rule 6.01 provides that where the period of time prescribed or
allowed islessthan 11 days, “intermediate Saturdays, Sundays and
legal holidays shall be excluded in the computation.” Rule 6.05
provides that three days shall be added to the specified time where
serviceis by mail.

As noted above and by the attached exhibit, the motion and notice of
hearing were not placed in the mail for service on Defendant until
March 23, 2005...Accordingly, one countable (business) day had
elapsed from the time of placing the motion and notice of hearingin
the mail to effect service and the date Attorney Dunaway attempted
to have this motion heard. The earliest date for the hearing of the
motion permitted by the Rules would have been April 5, 2005.

Asnoted above, Attorney Dunaway represented to counsel and more
importantly, to the Court, that he had served the default motion with
his other motionsfiled on February 9, 2005...Accordingly, Attorney
Dunaway clearly made a false representation to counsel and to the
Court as the default motion was not filed until March 22, 2005.

13-



Attorney Dunaway also completed two false Certificates of Service.
Both the motion and the notice of hearing bear a Certificate of
Service signed by Attorney Dunaway representing that “a true and
accurate copy of the above document has been mailed al partiesin
interest” on March 16, 2005.

Attorney Dunaway has subsequently filed an additional false
Certificate of Service. This was provided in connection with the
response (the “Response”’) of Attorney Dunaway to Defendant’s
original Motion for Sanctions under Rule 11. This Response was
received by Defendant’ s counsel on March 30, 2005.

The service copy of the Response was sent to Defendant’ s counsel as
an enclosure to a cover letter directed to the Clerk and Master. The
letter and the Response were both dated March 23, 2005. The
Certificate of Service contained arepresentation that the service copy
was mailed on March 23, 2005.

The service copy wasin fact mailed to Defendant’ scounsel on March
28, 2005...Attorney Dunaway therefore continues to provide fase
certificates of service.

Attorney Dunaway has been repeatedly guilty of outrageous conduct.
His conduct exhibits actua contempt for the rules of conduct by
whichattorneysareto governthemselvesandfurther, actual contempt
for this Court.

In light of the clear fabrications of Attorney Dunaway as
demonstrated above and the previousfilings, the Court isrespectfully
requested to remove Attorney Dunaway from any further
representation in this cause and to bar him from any further
proceedings. Defendant further respectfully requests that the Court
award her additional judgment against Attorney Dunaway in an
amount equal to her expenses, including reasonable attorney fees
incurred in connection in dealing with the misrepresentations of
Attorney Dunaway.

[Numbering in origina omitted)].
Attorney Dunaway’ sresponseto thismotion wasto theeffect that any clerical mistakesmade
in referenceto dates, or any delaysin placing motionsin themail, wereinadvertent, not purposeful;

that Ms. Smith did not demonstrate any injury or prejudice due to the alleged lack of proper notice
of hearings, and that the allegations in the motion involved matters that were not properly
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sanctionable, but were in fact matters that attorneys acting in an adult fashion routinely agreed to
work out and resolve between themselves. The tria court dismissed the motions for sanctions,
stating in its order that “after reviewing the record and entertaining the arguments of counsel, the
Court findsthe Motionsto be without merit.” Based on our review of therecord, we do not find that
the trial court’s refusal to issue sanctions to be an abuse of its discretion, and we affirm the trid
court’ s judgment in this regard.

VI. Conclusion

The judgment of the trial court awarding a guardian ad litem fee in the amount of $82,925
is vacated and the case remanded for the determination of areasonable feein amanner consistent
with thisopinion. Thejudgment of thetrial court dismissing Ms. Smith’s motions for sanctionsis
affirmed. Theappeal asto theissue of whether the court erredin refusing to dismissthewill contest
actionisdismissed, becauseit isnot afinal judgment and not appeal able as of right. Costs on appeal
are assessed one-half against the Appellant, Glenda Faye Smith, and one-half against the Appellees
Sam and Debbie Lough, and Darryl and Elizabeth Herron.

SHARON G. LEE, JUDGE
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